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The Minnesota Pollution Control Agency (MPCA) 

Voluntary Investigation and Cleanup (VIC) Program 

is celebrating its twentieth birthday in August 2008.  

The following article looks back at some of the 

highlights of the VIC Program over the past twenty 

years. 

 

Recollections by Jerry Stahnke on behalf of the 

MPCA VIC program.  

 
Background 
 

To understand the VIC Program, one must first 

understand the environmental regulatory framework 

under which the program was developed. On July 1, 

1983, Minnesota established its Superfund law, the 

Minnesota Environmental Response and Liability Act 

(MERLA). MERLAôs primary purposes are to (1) clean 

up priority sites and (2) establish liability for 

contamination. 

 

Under MERLA, Minnesota aggressively pursued 

persons identified as responsible parties to require them 

to conduct all necessary investigation and clean up 

actions. While the size of the fund itself has always been 

small, the MPCA staff  were quite effective in their 

effort to get responsible parties to conduct or pay for the 

cleanup. 

 

In addition to state Superfund liability concerns, new 

owners of land also had to be aware of the potential for 

federal Superfund liability, which if applicable, causes 

even greater discomfort to new owners than MERLA 

liability did. Under the federal version of the Superfund, 

known as the Comprehensive Environmental Response, 

Compensation and Liability Act (CERCLA), ownership 

of contaminated property with a hazardous substance 

release could result in the U.S. Environmental 

Protection Agency (EPA) naming the owner as a 

potentially responsible party for the release. 

 

The 1986 federal Superfund Amendments and 

Reauthorization Act (SARA) provided a potential 

defense against being named a responsible party to 

persons who can demonstrate that they are ñinnocent 

landownersò. To qualify, one needed to have conducted 

all appropriate inquiries before purchasing the land, and 

did not know or have any reason to know that the 

property of interest was contaminated at the time it was 

first acquired.  

 

However, the ñinnocent landownerò provisions of 

SARA were not perceived by lending institutions to be a 

safe harbor from liability, or even more importantly, a 

guarantee that the property would not be difficult to 

resell. This lender perception was especially prevalent 

during the late 1980ôs when lender Superfund concerns 

were heightened by the tightening credit crunch, and 

many transactions involved scrutiny by the Resolution 

Trust Corporation which was established to administer 

the assets of insolvent savings and loans institutions. 

During this era, many banks were simply not making 

loans on industrial or commercial property unless the 

persons requesting the loan was extremely credit worthy 

and could provide lenders with regulatory assurances 

that the property had been cleaned up or that any 

contamination found was insignificant. 

 

Why the Program Was Created 
 

Between 1985 and 1988, persons involved in real estate 

transactions involving contaminated property faced a 

major dilemma. How could one find out in advance of a 

transaction, if the MPCA staff believed the 

contamination to be significant? More importantly, if 

one purchased, or loaned money on the property, what 

was the risk that one would later be named a responsible 

party for the contamination? 

 

The first thing necessary to define risk was to bring the 

contaminated site to the attention of the MPCA 

Superfund staff in the Site Response Section and request 

regulatory oversight and assurances before the 

transaction took place. Unfortunately, when this was 

attempted, the voluntary party learned that the MPCA 

Superfund staff did not have the resources to react 

within the normal timeframe of most real estate 

transactions. Thus, property transactions involving 

contaminated property practically stopped.  

 

The problem from the MPCAôs Site Response Section 

perspective was that these sites were low priority. These 

sites were only recently discovered, they were not 

included in the work plan for the Site Response Section 

and had not been prioritized by the normal State 

Superfund Administrative Process. As such, even if 

there was a voluntary party willing to conduct clean up, 

these sites for the most part, were not getting attention 

from the MPCA staff. 
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In 1988, the Attorney General and the MPCA staff 

responded to this dilemma by requesting the legislature 

to appropriate money from State Superfund to establish 

a program to deal with these voluntary sites. One of the 

most appealing aspects of the Property Transfer (PT) 

Program, now called VIC, was that general revenue 

would not be used to fund this volunteer program, 

rather, the legislature would provide initial seed money 

to start the PT Program and thereafter the PT staff 

would recover the costs from the users of the Program 

 

Program Beginnings 
 

From 1979 to 1987, I worked in solid waste enforcement 

at the MPCA. While I perhaps only initiated a handful 

of enforcement actions, I was very successful in 

persuading people to voluntarily clean up their sites and 

their acts. I always believed that while there were a few 

nasty characters out there, the vast majority of people 

facing an environmental problem were willing to 

cooperate and do the right thing. In retrospect, what 

better working trait for a project manager to have when 

launching the new PT Program. 

 

The development climate that I walked into in 1988 was 

truly a frigid one. Our MPCA Superfund Law, 

(MERLA) was one of the most robust in all the 50 states 

and potential buyers, attorneys and mostly lenders were 

running scared when dealing with contaminated 

property. In fact, most business deals involving even 

potentially contaminated property had practically 

stopped. As an example, I recall the ñOn the Avenue 

Projectò.  

 

This project was just south of the Park Nicollet Medical 

Center in St. Louis Park and adjacent to the old Beltline 

dump. Today the Site is fully developed and hindsight 

shows it was not much of a problem to worry about, but 

back then, regardless of how many meetings I attended, 

my verbal assurances and letters, the lenders would not 

touch the property for fear of liability.  The Fleet Factors 

federal court decision did not ease any fears either. In 

the early 1990ôs the term Fleet Factors was on every 

lenders mind.  

 

In this federal court case, it was found a secured creditor 

could be liable under CERCLA if it participated in 

management indicating capacity to influence the 

(borrowerôs) treatment of hazardous waste. ñFleet 

Factors, Fleet Factorsò, I heard it in every seminar and 

meeting. I think if I came up behind a lender and 

whispered ñFleet Factorsò, I could have sent them three 

feet into the air. 

 

Lenders and the development industry were running 

scared. Something had to be done. I think everybody 

was feeling the same way and wanted to make things 

work. The Property Transfer (PT) Program became a 

growing part of the answer. 

 

The response to the cooperative approach of the PT 

Program was almost immediate. It was a win/win 

situation. The MPCA won by getting cleanups 

completed and the voluntary party won by getting the 

development or land transaction completed. By the end 

of the first year, 15 cleanup plans were approved and, by 

my count, half of the letters in any given month coming 

out of the Superfund Section were written by the PT 

Program.  

 

 
 
Sawmill Run. An aerial view of a 1992 cleanup in Minneapolis 
of an old Coal Gasification Plant, Rail-Yard and Barrel Re-
conditioner. Note the numerous piles of soil in the background 
and the contaminated ground water on top of the bedrock in 
the large excavation. 

 

In the early days, the PT Program flew under the radar 

and did not get much attention. It was fun, seat of the 

pants stuff. At first it was case by case, working with 

our Attorney General staff, on cooperative solutions. It 

seemed like every week a new assurance letter was 

crafted to address a situation and allow a development to 
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take place. After a year of working solo (with a vacancy 

as my partner), Lynne Grigor joined me. Over the course 

of the next couple of years, the PT Program wrote off-

site source letters, no action letters and agreements, 

clean up approvals and a version of a no association 

letter.  

 

 In 1990, as demand for services increased, the PT staff 

returned to the legislature and asked for two more staff 

(Jennifer Haas, Mike Connolly) and, with a larger 

program, there was a need to formalize PT Program 

procedures. In the next couple of years the PT Program 

wrote many guidance documents, thereby creating an 

easily understood approach to the PT Program.  

 

 
Mike Connolly, Jerry Stahnke, Jennifer Haas and Lynne Grigor 

 

By 1991, the voluntary parties thought the PT Program 

assurance letters were generally ñok, as far as they 

wentò, but the voluntary parties wanted statutory 

language to back up the letters. They also wanted to 

increase the number of staff for the PT Program so the 

PT Program could keep pace with the rapid rate of 

development deals. These ideas were communicated to 

the legislature. 

 

The Land Recycling Act of 1992 
 

In 1992 the Land Recycling Action of 1992 (LRA) 

brought a clear change to the PT Program. The biggest 

provision of the LRA was to create a program whereby a 

non responsible party could undertake a full 

investigation, acquire the property, prepare an MPCA 

approved voluntary response action plan (VRAP) and 

conduct a full or partial cleanup.  

 

Completion of the VRAP allowed the MPCA 

Commissioner to issue a Certificate of Completion that 

would provide the new owners, their lenders and 

successor and assigns, exemption from MERLA liability 

regarding preexisting contamination.  

 

The LRA clarified that undertaking a pre-purchase 

investigation, approved by the MPCA, would not result 

in liability for any contamination found on the Site ï an 

issue previously resolved by PT Program staff on a case 

by case basis. 

 

The LRA also provided for statutory recognition of the 

MPCAôs Good Neighbor Policy, Minn. Stat § 115B.177. 

Under this provision, then the Commissioner could 

provide a No Action letter, which stated that the MPCA 

will not take action against the owner for ground water 

coming from off-site. 

 

Lastly, with nine new staff being added, and to better 

reflect our mission, we decided to change our name to 

the Voluntary Investigation and Cleanup Program 

(VIC).  

 

Amendments to the LRA 
 

Amendments to the LRA in 1993 and 1994 gave the 

MPCA VIC Program four additional staff. Under the 

1993 amendments, responsible parties were allowed to 

conduct a Full Investigation and Full Cleanup under an 

MPCA approved VRAP and then the Commissioner 

could provide new owners, their lenders and successors 

with a Certificate of Completion that provided 

exemption from liability regarding preexisting 

contamination. The Responsible Party could obtain a 

covenant not to sue from MPCA for the contamination, 

but remained on the hook if additional pollution was 

discovered. The amendments also gave the 

Commissioner the authority to issue determinations that 

proposed actions taken on a contaminated site would not 

ñassociateò a person with the release or threatened 

release at the site. Additional amendments allowed the 

Commissioner to look backwards at actions taken and 

provide Retroactive No Association for a release. 

 

The LRA provides the existing legal framework that the 

VIC Program operates within the present time. While 


